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                  IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 2075/2008

State

Versus

Gobin Singh

 (Under section 420 of IPC)

    Charge framed on: 22.03.2017

Evidence  recorded  on:  11.07.2017,  11.08.2017,  13.10.2017,
13.08.2018, 06.06.2019

              Statements recorded on: 06.08.2019

              Arguments heard on: 06.08.2019

              Judgment delivered on: 04.09.2019

    Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

              Advocate for the Accused: Mr. Pulin Biswas

                                                           J U D G E M E N T

Prosecution Case in brief: 

   1. Accused person stood for trail for offence committed u/s 420 IPC.

2. Prosecution  case  is  initiated  on  the  basis  of  written  ejahar  dated
06.12.2008 stating interalia that M/S Dharampal Premchand Ltd is an
existing company incorporated under the laws of Indian Companies Act,
1956. The registered office of the company is 4873, Chandni Chowk,
Delhi.  The  company  is  famous  for  its  products  like  Baba,  Tulsi  and
Rajnigandha and has acquired reputation all over the country. The above
marks are registered under the provision of Copy Right Act 1957 and
have the exclusive right to use the same on their products. For some
times  they  are  receiving  information  through  trade  that  some
unscrupulous individuals (Mr. Gobinda Dutta  herein referred to as the
accused) is  manufacturing/  stocking/  selling/  inferior  quality  spurious
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products under thier brand names. It  is further alleged that they are
selling  these  products  dishonestly  and  fraudulently  by  inducing  the
customers that these are made by the company or under the company’s
authority through they fully know and/or have reasons to believe that
these  are  neither  made  by  the  company  nor  under  the  company's
authority. In this way, they are cheating the general public at large. This
kind of practice leads to heavy financial loss to the company as well as
the government in terms of  “excise evasion” and also maligning the
image of the company in the market. Hence this case.

    3. On receipt of the ejahar officer in charge of Dhekiajuli Police Station
has registered a case as Dhekiajuli  P.S.  case no.  378/08 u/s 420 r/w
section  63/68  (A)  of  the  Copyrights  Act  1957.  Thereafter,  I/O  has
launched  the  investigation  of  this  case.  After  completion  of
investigation,  I/O has finally submitted charge sheet against  accused
person 420 of IPC r/w section 63/68 (A) of the Copyrights Act 1957.

4.  Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  person.  On  appearance  of  accused  person,
necessary documents required u/s 207 Cr. PC have been furnished to
them. On perusal of the materials on record formal charges u/s 420 of
IPC  is  read  over  and  explained  to  the  accused  person  to  which  he
pleaded not guilty and claimed to be tried. 

5. Prosecution  in  support  of  its  case  has  examined  only  seven  (7)
witnesses. 

6. Accused is examined u/s 313 Cr.P.C and his statements is recorded in
separate sheets as far as possible in their own words tagged with the
case record. He denied all the allegations levelled against him by the
prosecution.

7. I have heard the arguments advanced by the learned counsel for the
accused person and Ld.  A.P.P.  Perused the materials  available  in  the
case record. Upon hearing both the parties and on perusal of the record,
following points for determination are formulated for proper adjudication
of this case. 

POINTS FOR DETERMINATION: 

Point No 1: Whether in the year 2008 at Dhekiajuli you cheated the
customers by dishonestly inducing them to purchase inferior spurious
products  in  the  name  of  “BABA”  brand  and  thereby  committed  an
offence punishable u/s 420 IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. The  accused  is  facing  trial  for  offence  committed  u/s  420  IPC.
Therefore the prosecution is required to prove the ingredients of above
section. In the present case the prosecution side examined as many as
seven  witnesses.  From  the  evidence  on  record  it  appears  that  the
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allegation  in  the  ejahar  lodged  by  the  informant  is  that  some
unscrupulous  persons  (accused)  is  manufacturing  duplicate  articles
(baba jarda products) and selling them in the markets.  The informant
though alleged that the articles manufactured by the accused were sold
by him in his shop but the investigating agency could not unearth the
manufacturing  unit  from  where  the  alleged  duplicate  articles  were
manufactured.  P.W-2  only  stated  that  the  team  of  people  from  the
company entered and raided the shop of the accused but he does not
know  what  has  happened  inside  the  shop  premises.  Therefore  his
evidence cannot help the prosecution. P.W-3 is another seizure witness
who  stated  that  police  seized  certain  articles  from  the  shop  of  the
accused and he has put his signature as asked for by the police. Further
he admitted the fact that he does not know what was seized by police.
The allegation about recovery of the seized articles also could not be
proved by P.W-3.

9. P.W-4 is an employee of the company and he is a highly interested
witness  and  therefore  his  evidence  needs  close  scrutiny  before
accepting his version. P.W-5 is another seizure witness to the occurrence
and he  only  stated  that  police  seized  certain  articles  from the  shop
premises of the accused. P.W-6 is an expert who examined the seized
articles alleged to have been seized from the premises of the accused
and he  also  compared the  articles  and gave  opinion  about  the  said
articles. His opinion shows that some articles which he examined were
in fact inferior quality articles although they look similar with the articles
with which comparison was made though the IO of the case during his
evidence after making the seizure of the articles has send it to FSL for
comparison and collected the report.

10. In the instant case the seizure witnesses could not prove that the
articles which were alleged to have been seized by police were in fact
send  for  examination.  The  expert  who  examined  the  articles  made
comparison with the sample provide by the informant/company.   The
investigating  agency  did  not  seize  the  sample  which  was  sent  for
comparison in order to ascertain the standard of the product with which
the comparison was made. There is nothing to show that the articles
which were seized by police were in fact seized from the possession of
the accused. Opinion of the expert shows that he received articles on
04.05.2012 and he  submitted  his  report  on  19.05.2014.  There  is  no
mention as to when the articles were examined by him. The product he
received is a consumable article and there must be a date of expiry to
consume it within a particular time. Since it is a consumable article it
must have a date within which the article is to be consumed. Therefore
the  long  period  of  examination  from the  date  of  seizure  also  create
doubt regarding genuiness of the report. P.W-4 who alleges himself to be
an  expert  examined  the  articles  regarding  its  genuiness  but  to  this
effect  he could not  produce any certificate to show that  he had the
required knowledge to give opinion regarding genuiness of any product
of the company. Therefore his evidence cannot be accepted. Moreover,
he is  an employee of  the company and therefore  he along with  the
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informant  are  highly  interested  witness   and  hence  their  evidence
cannot be accept without having any cogent materials to support their
versions and what appears here is that the independent witnesses could
not prove that the articles were in fact seized from the possession of the
accused.  Another lacuna in the prosecution case is  that the articles
were not  produced in  the court  and the sample for  comparison was
provided by the informant but the same was not seized by investigating
officer.  Therefore it  cannot be presumed that the articles which were
alleged to have been seized from the shop premises of  the accused
were of inferior quality. The evidence on record clearly shows that the
articles which are send for examination were in sealed condition. Further
in  order  to  attract  Section  420 IPC  there  must  inducement  made to
deliver in order to delivery of valuable articles but in this case no victim
has been examined to show that any inducement has been made in the
name by the accused. The accused admittedly is a shop keeper and he
purchases the article and sold the articles to prospective customers in
order to earn money. Therefore section 420 IPC will not be attracted in
this  instant  case.  Therefore the evidence of  the informant cannot be
relied  upon  and  it  appears  to  be  a  doubtful  one.  Considering  the
evidence in entirety it appears that the prosecution has failed to bring
home the charges against the accused. Hence in the result the accused
deserves to be acquitted.

                      ORDER

11. In view of the above discussions, I  am of the considered opinion
that, prosecution has failed to establish the case against accused person
namely Gobin Dutta. Accordingly, accused is acquitted of the charges
u/s 420 of IPC levelled against him in this instant case. 

12. Set the accused person at liberty forthwith. 

13.  The bail  bond for  the  accused person  is  extended for  a  further
period of six (6) months. 

14. The case is disposed of on contest accordingly. 

Given under my hand and seal on this 4th day of August, 2019 at Tezpur,
Sonitpur. 

                      

                        (Ms. Sparsita Garg)
                                                                   Judicial Magistrate First Class

                                                                                 Tezpur, Sonitpur
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                                                    APPENDIX

A WITNESS OF PROSECUTION:

     1. P.W-1: Md. Abdul Barat (informant)

     2. P.W-2: Kamal Ghosh

     3. P.W-3: Sekhar Sen

     4. P.W-4: Sunil Dutta

     5. P.W-5: Madhu Dutta
 
     6. P.W-6: Dr. Manash Das

     7. P.W-7: Ranjit Saikia

B EXHIBITS OF PROSECUTION: 

1. Exhibit 1: Ejahar

2. Exhibit 1 (1): Signature of the informant in the ejahar

3. Exhibit 2: Seizure List

4. Exhibit 2 (1): Signature of the P.W-1 in the seizure list

5. Exhibit 2 (2): Signature of the P.W-2 in the seizure list

6. Exhibit 2 (3): Signature of the P.W-3 in the seizure list

7. Exhibit 2 (4): Signature of the P.W-4 in the seizure list

8. Exhibit 3: seized article namely Baba Zarda 120 tin box (Seizure list)

9. Exhibit 3 (1): Signature of the P.W-3 in Exhibit 3

10. Exhibit 3 (2): Signature of the P.W-5 in Exhibit 3

11.  Exhibit  4:  Report  from Directorate  of  Forensic  Science,  Kahilipara,
Guwahati

12. Exhibit 4 (1): Signature of the P.W-6 (Dr. Manas Das) in Exhibit 4

13. Exhibit 5: Chargesheet

14. Exhibit 5 (1): Signature of the P.W-7 in the chargesheet
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C WITNESS OF DEFENSE: NIL

D EXHIBITS OF DEFENSE: NIL

                                                                                       

                     

                                        (Ms. Sparsita Garg)
                                                                   Judicial Magistrate First Class
                                                                            Tezpur, Sonitpur
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